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Theories of Sovereignty and Their Relevance to Law and Order in Modern Australia
Introduction 
Broadly speaking, sovereignty refers to a nation-state's legitimate powers to exercise control over a given territory, typically a country. The concept is commonly applied to domestic and international law to describe a nation-state's relationship with citizens and other nation-states, highlighting the state’s legitimate claim to rule or enforce law and order within its territory. More importantly, sovereignty distinguishes nation-states from other political and civil groups by emphasizing the former’s supremacy and independent authority over a specific territory, as well as the authority to create and enforce laws. Ultimately, sovereign entities act both as negotiators for and guardians of justice to the citizens. Political and legal thinkers have proposed two broad theories to explain the nature and role of sovereignty in domestic affairs and international relationships. This paper examines the relevance of Monistic and Pluralistic theories of sovereignty in relation to the enforcement of law and order in contemporary Australia. Borrowing from notable theorists like Thomas Hobbes, H.L.A. Hart and Moreton-Robinson, the paper critically looks at the legitimacy of Australia’s exercising of sovereignty over its national territories, more especially over indigenous tribes who had occupied the continent since the precolonial period. One issue that this analysis highlights is the legitimacy of the Australian government to claim sovereignty over the indigenous communities, considering that the latter had their own system of governance before they were forcefully colonized by White settlers. As Moreton-Robinson puts it, the modern state of Australia’s sovereignty is contestable since it was acquired through illegitimate use of force to displace native inhabitants from their ancestral lands, destroy their cultures and eventually colonize them. 
The concept of sovereignty was first coined by the French philosopher Jean Bodin in the 16th century to justify the French King’s use of force to pacify feudal lords who had challenged his rule[footnoteRef:1]. This recognition of the King’s sovereign powers facilitated the transition of feudal states of national states, giving rise to the modern nation-states. Thomas Hobbes broadened the concept’s meaning to capture its application to emerging nation-state in the 17th century[footnoteRef:2]. Hobbes argued that every true state had a person or persons who exercised ultimate and absolute power to prevent the state from relapsing into anarchy, which h characterized human societies in the state of nature. He maintained that diluting sovereign power, for example by dividing it, would compromise the state’s unity by allowing smaller factions to rise and challenge the ruler’s power.  In this regard, it is arguable that Hobbes viewed sovereignty as a necessary condition for the continued survival of the state and ultimately, the maintenance of law and order in human societies. Later philosophers, notably John Locke and Jean-Jacques Rousseau theorized that the state was a product of a compact (social contract) between the citizens and the government[footnoteRef:3]. This view is the basis of the modern idea of popular sovereignty, used to describe the legitimacy of democratic governments.  This notion suggests that governments have no power of their own, but exercise power on behalf of the people. This idea was used to challenge the authority of the monarchy after the French Revolution, when the French Constitution’s framers stated that “Sovereignty is one, indivisible, unalienable and imprescriptible; it belongs to the Nation; no group can attribute sovereignty to itself nor can an individual arrogate it to himself[footnoteRef:4].” In relation to the legitimacy of democratic governments, this definition of sovereignty asserts the people’s role as the source of legitimacy.  [1:  Daniel Lee, The Right of Sovereignty: Jean Bodin on the Sovereign State and the Law of Nations (London: Oxford University Press, 2021), 19. ]  [2:  Mary Dietz, Thomas Hobbes and Political Theory (Kansas: University Press of Kansas, 1990), 42. ]  [3:  Christopher Morris, Critical Essays on Hobbes, Locke, and Rousseau (London: Rowman & Littlefield, 2000) 118. ]  [4:  Nicholas Hagger, The World Government (New York: John Hunt Publishing, 2010) 58. ] 

Types of Sovereignty
Legal theorists recognise different forms of sovereignty depending on the source of power and how that power is exercised.  
Legal Sovereignty: this type of sovereignty refers to a sovereign entity’s power to create and enforce laws. It suggests that moral and natural laws are irrelevant since the sovereign is supreme, implying that its exercising of power is not limited by natural or moral laws. In addition, the sovereign-made laws are to be observed by all citizens, further emphasizing the supremacy of a legal sovereignty in people’s affairs. This conception sovereignty vests power in a nation’s constitution and constitutional entities such as the courts, which interpret and validate laws. In the context of the modern state of Australia, legal sovereignty is vested in the High Court of Australia, which is the apex court with jurisdiction on matters specified in the country’s constitution.  
 	Political Sovereignty: Political Sovereignty refers to the powers vested on political entities, such as Congress and the Presidency. This sovereignty is derived from the people through the election of political representatives[footnoteRef:5].  In addition, political sovereignty works in close cooperation with legal sovereignty, for example, through the division of power between the Executive and Legislative Arms of government.  This scenario undermines Hobbes’s conceptualization of sovereignty since he argued that sovereignty cannot be divided or be shared between different entities.   [5:  Dieter Grimm, Sovereignty: The Origin and Future of a Political and Legal Concept (Washington: Columbia University Press, 2015) 57. ] 

 	Popular Sovereignty: Popular sovereignty refers to the powers vested in the citizens but exercised through democratically elected leaders[footnoteRef:6]. This form of sovereignty implies that political bodies such as Congress or the courts are not the supreme centers of power. This view of sovereignty is the defining feature of democratic societies, exemplified by the people’s power to vote elected leaders out of office.  [6:  Ibid, 62. ] 

Theories of Sovereignty
The various forms of sovereignty are understood or justified through the lens of two major theories of sovereignty, which attribute power and supremacy to different entities. 
 Monistic Theory of Sovereignty:
The monistic theory attributes authority to a sovereign being, the highest power in a state considered to be above moral and natural laws. The theory was proposed by Jean Bodin, who argued that the sovereign was both the maker and master of the laws that governed the common citizens[footnoteRef:7]. When sovereignty resides in one person, that person is considered to be above the law and to command the obedience of the people. At the same time, Bodin acknowledged that sovereignty can reside in several individuals who collectively wield supreme authority[footnoteRef:8].  Thomas Hobbes extended this theory by arguing that citizens may surrender all powers and rights into the hands of one individual or governing body, who then becomes the sovereign. The main defining feature of the Monistic theory is its assertion that whatever the sovereign individual or body commands is law, and that there can be no law without the sovereign.  The sovereign’s command becomes the state’s law, obliging subjects to obey it at the risk of punishment. Moreover, sovereignty is not divisible since doing so is to limit its authority and weaken the state.  [7:  Daniel Lee, 16. ]  [8:  Ibid. ] 

However, the Monistic theory of sovereignty has been criticized due to its failure to take into consideration the functioning of modern democracies such as Australia, where power is shared between various entities- suggesting that sovereignty is divisible. Under the Australian Constitution, no single entity has the power to control all the laws that govern the nation. For instance, the federal government does not control all the laws in the commonwealth, where the states have the power to make and enforce their own laws[footnoteRef:9]. At the same time, there is separation of power between the Executive the Judiciary and Parliament, implying shared sovereignty.  However, the three levels of government can exercise absolute sovereignty when they work in unity to enforce a specific law. Even then, the people’s right to reject an unpopular law through a referendum limits the extent of a sovereign entity’s powers.  [9:  Nicholas Aroney, et al. The Constitution of the Commonwealth of Australia (London: CUP, 2015), 112. ] 

The monistic theory is clearly limited in explaining the enforcement of law and order in the modern nation-states, especially in light of the existence of international bodies that restrict the extent to which nation states may use force even on domestic affairs. For instance, bodies such as the United Nations and the International Court of Justice can intervene to stop a state from enforcing unjust laws or from abusing its powers[footnoteRef:10]. This situation suggests that no state in the modern context enjoys absolute sovereignty since it is subject to external control by the international community.   [10:  Albert Paolini, et al, Between Sovereignty and Global Governance? The United Nations and World Politics (New York: Springer, 2016), 97. ] 






 
Pluralistic Theory of Sovereignty 
The pluralistic theory of sovereignty is a counter view to the monistic perspective, designed to capture the political realities of modern times and contemporary nation-states. The theory states that the state is not a unique way entity, but part of other entities that are equally important in the exercising of sovereignty[footnoteRef:11].  Thus, the state is incapable of enforcing its will in practice against the will of other groups within the state. Further, the theory asserts that all the groups within the state enjoy equal rights, suggesting that the state cannot exercise supreme authority on its own. In addition, proponents of the theory argue that the state can only exercise power through the goodwill of other groups, and it cannot destroy these groups since it did not create then. This theory suggests that the state lacks the power to enjoy the privilege of a true sovereign as envisioned under the monistic theory.  [11:  Marcel Wissenburg, Political Pluralism and the State (London: Routledge, 2008), 111.] 

Nevertheless, the pluralistic theory is also limited since it fails to account for the state’s ability to enforce its will even against the opposition of other groups. A notable example is the historical displacement of indigenous tribes from their ancestral lands. Even with the native tribes’ opposition, the federal government of Australia has been able to annex land territories for development purposes[footnoteRef:12]. While the intentions of such actions may be noble, it does not excuse the fact that the state’s actions undermine the indigenous tribes’ rights. At the same time, the state may use instruments of power such as the police to coerce citizens to obey laws, even when such laws violate the rights of certain groups. For instance, the government may enforce affirmative action policies that give privilege to one group. This scenario supports Hobbes’s interpretation of the sovereign as an entity that employs might rather than the law to e force its will[footnoteRef:13]. The phrase “law is what the sovereign commands” suggests that the state can always enforce its will by making it the law. Critics may argue that the state cannot get away with impunity of this magnitude since there are checks and balances via the separation of powers. Moreover, the commonwealth of Australia recognizes states as semi-autonomous entities, making it harder for the federal government to impose unpopular laws.  [12:  Australian Institute of Health and Welfare, Engaging with Indigenous Australia (Canberra: AIHW, 2013), 22. ]  [13:  Devanshu Bhadauria, “Theories of Sovereignty,” Research J. Humanities and Social Sciences. 3.1(2012), 41] 

Hobbes’s interpretation of the monistic theory highlights some aspects of the modern state of Australia’s enforcement of law and order, which support the claim that law is what the sovereign commands.  Specifically, the mistreatment of certain minority groups while protecting others demonstrate the state’s ability to exercise sovereign power as it wishes even in the face of opposition. For instance, the federal seems to be silent on the mistreatment of Aboriginal people, a minority Australia, but is proactive in protecting the rights of guys. In 2015, an Aboriginal man died while in policy custody after being held down by prison guards. The involved police officers were not charged or punished for their actions despite public protest and years of petition by Aborigine activists.  The government’s failure to act suggests that it is okay for Aboriginal people to suffer in the hands if law enforcers.  Although the government has not enacted a law to enforce this situation, failure to act against perpetrators implies implicit support. Thus, violate against racial minorities may be viewed as the sovereign’s silent command to law enforcement agencies, making it an unwritten law. Yet recently, the Australian Parliament passed a bill aimed at protecting gay students from discrimination at school[footnoteRef:14]. The government’s indifference to the welfare of the Aboriginal people while acting to protect sexual minorities captures Hobbes’s monistic view that law is what the sovereign commands. In other words, it not punishable for police officers to use unnecessary force against racial minorities, but it is a unlawful for school managers and teachers to discriminate against gay students. More importantly, the two scenarios highlight a situation whereby the government applies double standards when which group of citizens to protect and which ones to overlook. The police brutality victim’s mother emphasized this point when she posed the question: “If Aboriginal men held down a white man until he was dead, where do you think those men would be? In jail for life[footnoteRef:15].” It is a classic example in which the Australian government’s enforcement of law and order reflects its absolute sovereignty, because not even public protest can compel it to act against police brutality targeting racial minorities.  [14:  Paul Karp, “Coalition’s Religious Discrimination Bill Passes after Marathon All-night Sitting,” The Guardian, 9 Feb. 2022, https://www.theguardian.com/australia-news/2022/feb/10/coalition-religious-discrimination-bill-passes-after-marathon-all-night-sitting. ]  [15:  Interviews and Perspectives. “The Torment of Our Powerlessness": Police Violence Against Aboriginal People in Australia.” Harvard International Review, 2020. https://hir.harvard.edu/police-violence-australia-aboriginals/amp/] 

H.L.A. Hart is another legal theorist whose views highlight the unjust nature of unrestricted sovereignty. Hart contended that even those laws that govern social contracts are essentially the sovereign’s commands backed by force[footnoteRef:16]. This observation suggests that he state can always find ways to enforce only those laws that promote its agenda while overlooking social contract provisions that it finds unfavorable to its interests. For instance, punishing police brutality against racial minorities would undermine the Australian government’s goal of pacifying the indigenous communities and discourage them from agitating for their rights – the right to ancestral land. In Hart’s view, the sovereign acts as a source of signals intended to condition the subject population and cause it to conform to the state’s interests. In the case of the Australian government, the enforcement of law and order, as far as the Aboriginal people are concerned, is designed to suppress dissent and elicit submission.  [16:  Hart H.L.A. The Concept of Law (Oxford: Clarendon Press, Second edition, 1994), 89. ] 

Thus far, it is clear that despite popular opinion that the monistic theory of sovereignty is not applicable to contemporary democratic societies, modern states still fund ways to exercise supreme sovereignty.  One way the state achieves this goal is through coercion, for example, by using the instruments of power to suppress dissent and opposition[footnoteRef:17].  The obvious conclusion to draw from this fact is that the monistic theory of sovereignty is compatible with the interests of governments that are more interested in exercising absolute sovereignty than sharing it with other groups within the state. Nonetheless, it is curious how the state manages to enjoy absolute sovereignty even when there is a clear separate of powers between the different arms of government, which, normally, should act as checks and balances to each other. Why is the Australian judiciary and Parliament silent on these issues? One would assume that the courts should protect citizens from such cases of discrimination. The alternative explanation is that all the three arms of government sometimes find it convenient to cooperate, giving then absolute sovereignty over the subject population and other domestic affairs.  [17:  Collins Gray, Hard Power and Soft Power: The Utility of Military Force as an Instrument of Policy in the 21st Century (New York: Lulu.com, 2011) 41. ] 

Lastly, Moreton-Robinson provides a critical view of the pluralistic theory of sovereignty by rejecting the notion that all groups within a state exercise equal power or enjoy equal rights. In her book The White Possessive, she argues that the Australian nation is culturally and socially constructed as a white possession, thereby excluding racial minorities from the collective exercising of sovereignty[footnoteRef:18]. The displacement of native tribes from their ancestral land is symbolic in this regard, since it implies pushing them to the margins of society and relegating them to the status of second-class citizens. Coupled with unequal representation in political leadership, Aboriginal people and racial minorities in general lack a platform to exercise popular sovereignty. Due to this exclusion from the political decision-making process and alienation from their land, the indigenous people of Australia may be viewed as outsiders in their own land. Robinson asserts this point by observing that the state has used whiteness to operationalize and colonize indigenous sovereignty.  [18:  Aileen Moreton-Robinson, The White Possessive: Property, Power, and Indigenous Sovereignty (New York: University of Minnesota Press, 2015), 32.] 

The fate of the Aboriginal people presents an excellent case study for pluralistic sovereignty in the modern state of Australia. Before the arrival of white settlers, the indigenous inhabitants had sovereign rights over the territory of present-day Australia.  Under natural law, they should continue to enjoy these rights. However, the current situation in which they have lost all power to settlers highlight the shortcoming of the pluralistic theory in explaining law and order in modern Australia, despite its being a democracy. As Robinson argues, pluralistic sovereignty cannot apply in a nation founded on invasion[footnoteRef:19]. The experience of forceful dispossession of land undermined the native inhabitants’ rights to self-determination, the basic principle of democratic societies.  Thus, while the growth of democracy imposed major restrictions on the sovereign powers enjoyed by the ruling class in feudal states, it did not create the conditions necessary for all people to exercise collective sovereignty. It puts Australian democracy on the spot since there us clearly one privileged group consisting of the white majority and another oppressed group, consisting of the native tribes.  [19:  Ibid. ] 

To conclude, the idea of sovereignty is significant to understanding the role and functioning of modern nation-states. Generally, sovereignty refers to a nation-state’s control over a given territory including its inhabitants. There are different of sovereignty, which reflect various aspects of governance and political organisation of modern states. These include legal, political and popular sovereignty, which describe the source of legitimacy for governments to exercise power over a given territory.  However, legal theorists recognize two distinct ways through which sovereignty is exercised, explained through the monistic and pluralistic theories of sovereignty. The monistic perspective emphasizes the sovereign powers of a single individual or group of persons who are above the natural and moral laws that govern other citizens. This perspective is more relevant to the feudal states when the monarchy was viewed as a supreme or divine power. This view lost its appeal when democratic governments emerged, allowing the people to have a say on how the state was ran. The pluralistic theory captures this transition by contending that sovereignty is exercised collectively by the State and the people. On the surface, this principle applies to all democratic societies, including the commonwealth of Australia. However, the fate of the indigenous tribes, who have been dispossessed of their land and have lost the right of self-determination, suggests that pluralistic sovereignty is not fully applicable to Australia. In addition, the systematic use of the force to suppress opposition from the indigenous people supports the notion that the Australian government is practicing monistic sovereignty, since it is obvious that the state is not accountable to anyone for some of its actions. 
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